TERM OF REFERENCE (ToR)
Draft a new law titled proposed as “Shastho Seba Bastobayon Ain 2018”
1. Background and Context
Ain o Salish Kendra (ASK) as a leading human rights and legal aid organization of the country has been working to promote and achieve sustainable human rights based society since its inception. ASK conducts monitoring of human rights situation and provides legal aid services to the person or persons in need especially to the marginalized women of the society. 
Along with ASK’s regular activities to respond human rights issues it focuses upon promotion of human rights situation. Having that intention the organization considers legal and policy advocacy as the focal strategy to reinforce and develop pro-human rights approach in the state.  ASK envisions to contribute in reforming the existing legal tools and policies to ensure supportive environment for more responsive state institutions.  ASK considers Public Interest Litigations (PILs) is such a tool that can be used to protect the human rights of the larger group of people through addressing the shortcomings of the existing system. It is also one of ASK’s strategies to held the state institutions accountable at the cases of gross human rights violation.  ASK’s advocacy for policy and legal reforms also focus on reinforcing human rights perspectives to the existing state structure and system.  At times ASK also coordinate drafting new laws depending on the urgency of any comprehensive Act as safeguard to the rights of the people. 

ASK’s social movement and advocacy regarding Uniform Family Code has been reflected in various amendments and enactments of family laws. Alongside ASK has vibrant presence various arenas of collaborative efforts of Civil Society, human rights organizations to protect human rights of the people of the country. Protection and promotion of right to life, liberty, right to education, rights to health, freedom of exercising civil and political rights of the people have been core areas of ASK’s intervention for long. Following various past achievement of ASK, in recent days, ASK’s intervention in legal advocacy has become further visible in High Court Division’s judgment of banning ‘two-finger test’ of rape victims. It is one of the most recent outcome of long struggle of the human rights organization including ASK and civil society organizations of the country.  ASK has always been at the frontline to bring every stakeholder’s concentration to any such emerging issue that requires a comprehensive act to mitigate the subjugation of people’s rights in any particular arena.
ASK identifies such issues with well-articulated analysis and research over the period of time. This time ASK consider the issues of medical negligence as one of the major factor that requires attention of all the stakeholders to bring an end to the continued subjugation of the rights of the people. Accordingly, ASK plans to advocate for drafting a new law under its advocacy program to ensure presence of a comprehensive tool of safeguard against acts of negligence in health care. ASK intends to achieve this within  the planned activity of advocacy program under Annual Operational Plan (AOP) 2018, In addition, to mere drafting ASK has planned to lobby with Government of Bangladesh (GoB)  especially with the ministry of health and  directorate general   of  health services  (DGHS) and it’s other stakeholders so that a comprehensive act gets enacted. 
2. ASK being in a position to propose  a draft new law specially  on medical negligence 
Every day a number of patients are becoming victims of medical negligence. Definitely, we believe, there is no comprehensive law relating to medical malpractice which can easily enforce the rights of the patient. In addition, cases of medical negligence often involve complex issues regarding emergency room care, surgery, intensive care treatment, and delivery, medication errors and medical management system. 
According to the documentation of ASK it can be seen that at least 1021 cases of medical negligence were published in different daily newspapers from June 1995–February 2016. It is also noticeable that according to ASK’s documentation that more than 500 people died across the country, due to medical mishaps between October, 2008 and February, 2016. 
· In April, 2017, the condition of a patient has gravely deteriorated after medical staff at Kushtia 250-bed General Hospital injected him with the blood of a wrong group.

· In October, 2017, a pregnant woman named Parvin Akhter did not get treatment even after knocking doors of several government hospitals in Dhaka. Hence, she had to deliver her child on a road in front of the Maternity and Child Health Training Institute, Ajimpur, Dhaka. The child died within few minutes of birth.

· On March 18, the doctors cut the uterus of Julekha Begum, 30, and the head of the newborn baby during the operation. 
· Present legal provisions are failing to protect the patient’s rights. The initiatives of the government to enact the draft of Medical Care Protection Act, 2016, and Medical Services Act, 2016 have not come to a successful end.
·  Continued incidences on this issue realized the urgency of an inclusive act  to address the emergency as well as  to pore the vacuum of a new law with accommodation of  modern  ideas.
3. Shortcomings of protection available at present- 
In National Health Policy, 2011 the term Health has been defined as complete physical, mental and social stability of any human being. Health care is identified as one of the fundamental rights of the people. The Constitution of the People’s Republic of Bangladesh guarantees the right to health and right to life under Article 15A, 18 and 32 to its citizens. Besides, Bangladesh is committed to bring positive changes in basic health care facilities for its citizens under various international instruments like; article 36 of Universal Declaration on Human Rights, article 23 of International Convention on Economic, Social and Cultural Rights, Alma-Ata Declaration on Primary Health Care of WHO, article 35 of Child Rights Convention and article 23 of Convention on Elimination of all kinds of Discrimination Against Women. And to achieve this goal Bangladesh has tried to create safeguards for its citizens through many acts be it the decade’s old Penal code 1860 or the Consumer Protection Act 2009 but failed to secure the rights of medical care. In recent times, the GoB has enacted few new laws to secure the health care rights of the people like; Mental Health Law 2016, Bangladesh Nursing and Midwifery Council Act 2016, Human Organ Transplantation (amendment) Act 2018, and draft Health Care Act 2018 and all of them faced widespread criticisms as they could not ensure effective justice to the sufferer by bringing the responsible persons under law.  
4. Proposed Arena

On 22 February 2018, the committee members reached to a decision that this year ASK is going to draft a new law focusing on the issue of medical negligence. The reasons behind the selection of this issue can be pointed out as example; This draft might be helpful to alternate those acts, to provide sufficient legal remedy to the patients.  
5. Title and Language

The name of the draft law may be Shastho Seba Bastobayon Ain. And the language of the draft will be in Bangla and english both. 
6. Objectives

The draft Shastho Seba Bastobayon Ain will be aiming at:

a) Compilation of existing laws which are dealing with the issues of medical malpractice through removing the loopholes;

b) It will be focused on developing tort law with compensation in case of determining responsible person with the examples of other developed countries.
c) It will not allow any person or institution/s responsible of medical malpractice to use the power of indemnity unless ‘good faith’ is proved in the court;

d) It will ensure enough punishment and compensation of the parties;

e) It will give required importance to the issue of mental health of the patient and anybody associated with dealing him/her;

f) It will provide specific directions regarding ‘bio hazardous substances’ management;

g) It will try to bring uniformity regarding doctors/medical fees;

h)  This law will focus to strengthen BMDC, BMA and BPMPA;

However, the objectives may be changed or modified in compliance with attaining the goal or to achieve better output. 
7. Strategy of Drafting 

A Consultant or a team of consultants will be appointed following due process to prepare the draft. The consultant or he /their representative will sit with the committee time to time. Communications can be made over email, texts and phone calls or by any other means. 
8. General condition and obligations

The consultant (s) will conduct the review and analysis in accordance with the proposal submitted by the team. ASK will provide necessary assistance to design and implement the review program and will ensure active participation in the process.  

9. Indicators for review and analysis

· The consultant(s) will identify and propose a set of indicators considering the above objectives of the process. 

·  Formulation of indicators should include both quantitative and qualitative change. 

· The consultant (s) will also propose a clear methodology and guideline to ASK.

·  ASK will provide background information and necessary support to the consultant (s) as per demand through sharing meeting to finalized laws indicators and review assessment.

10. Methodological guidelines:

The consultant(s) shall follow scientifically appropriate qualitative and quantitative methodology tools to address the Medical negligence related laws in Bangladesh and other countries. The methodology and relevant tools will be finalized in consultation with ASK and also to explore if any existing review and analysis are already exist in the internal resources. The methodology must consider the local context of existing cases including the procedure system.  
11. Timeframe:
To complete the task the draft Shastho Seba Bastobayon Ain 2018 will be submitted to ASK by 1st October 2018. The first draft is expected by first week of September 2018 after relevant discussions and sharing with ASK.
12.   Deliverables:

· Prepare the outline/ structure of  a new law title as Shastho Seba Bastobayon Ain 2018
· Analyze existing documents and information and current cases on the issue

· Design an appropriate analysis and finalize it in consultation with ASK

· Collect, compile information and analyze the information through reviewing the laws.

· A draft law prepared and presented to ASK 

· Five hard copies with a soft copy of the final draft law and all primary information and resources based on which the law has been produced must be handed over before ASK concerned person.
13.  Required team composition: 

· The consultant must have a law degree from a recognize university.

· At least 05 years relevant experience on research /assessment/study and policy analysis  and law drafting work

· Extra value will be added if he/she has experience to conduct study/ assessment in the topic of medical negligence.
· Excellent proven experience and understanding of medical negligence and relevant laws regarding this topic will add a great value.
· They are also expected to have an adequate understanding of institutional governance, and capacity building of civil society organisations, and past experiences of involvement in similar areas of work.
14. Plan for disseminations: 
The consultant will be responsible to disseminate and present the findings to the key stakeholders including ASK staffs, relevant medical professionals, govt. officials and survivors of medical negligence through at least three workshops. ASK will help to organize the dissemination workshop/seminar. 
15. Ethical Considerations:
The review and analysis will make clear to all participating stakeholders that they are under no obligation to participate in the analysis. All participants will be assured there will be no negative consequences if they choose not to participate. Review and analysis will obtain informed consent from the participants. 
16. Budget & Mode of Payment: 
 ASK will provide the payment to the consultant as per the budget breakdown. The payment of consultant fee will be done according to the following time frame: 

1st installment: 20% of the total amount after signing the agreement

2nd installment: 30% of the total amount after receiving the first draft from the consultant.
3rd installment: 30% of the total amount after receiving the draft with accommodation of  all suggestions, recommendations received from workshops and data analysis of which included the different stakeholder’s opinion that accepted by ASK. 

4th installment: 20% of the total amount after receiving the final draft law and accepted by ASK .
The payment will be made in account pay cheques in the name of the consultant/ consultancy firm. ASK will deduct IT and vat at source as per GoB rules. It will be deposited to treasury of GoB. All cost related to travel, food and accommodation. Logistics will be borne by consultant/ consultancy firm.
17. Submission of proposal: 
ASK invites proposal from management consulting firm/agency/organization/individual consultant. The individual/firm must submit the following documents along with technical and financial proposal (including vat and Tax) the financial proposal should include 15% vat only. ASK will deduct 10% income tax at source from the agreed consultancy amount. The proposal can be either in the language English or Bengali. The technical and financial proposal should be submitted in two separate envelopes. These two envelopes are then to be put in one larger envelope which must be sealed with a cover letter addressing to The Executive Director, Ain o Salish Kendra (ASK), 7/17, Block-B, Lalmatia, Dhaka-1207, Bangladesh. The proposal to be submitted at ASK office not later than 30 July, 2018. 
18. Ownership:
ASK would have the ownership on the whole document and will use the information for purpose of research publication and any others.

19. Reference and intellectual Property: 

All written work must be authorized to the current sources copyright Act of all information in findings and others final report will remain with ASK.
20. Child Protection Policy:

The firm/organization/individual shall comply with the Child Protection Policy of ASK. Any violation/deviation is in complying with ASK's child protection policy will result in termination of the agreement.  

21. Disclaimers:
Terrorism and money laundering issues: If there is any proof of engagement in any terrorism and money laundering issues, ASK reject the proposal without assigning any reason

ASK reserves the right to accept or regret any or all proposal without any reason what so ever.

22. Contact Person: Abu Ahmed Faijul Kabir, Coordinator, ASK 
